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1 

INTEREST OF AMICI CURIAE
1 

The Immigration Reform Law Institute (“IRLI”) is a non-profit 501(c)(3) 

public interest law firm dedicated to litigating immigration-related cases on behalf 

of, and in the interests of, United States citizens, and also to assisting courts in 

understanding and accurately applying federal immigration law.  For more than 

twenty years the Board of Immigration Appeals has solicited supplementary 

briefing, drafted by IRLI staff, from the Federation for American Immigration 

Reform, of which IRLI is a supporting organization. IRLI has litigated or filed 

amicus curiae briefs in a wide variety of cases, including Trump v. Hawaii, 138 S. 

Ct. 2392 (2018); United States v. Texas, 136 S. Ct. 2271 (2016); Arizona Dream 

Act Coal. v. Brewer, 818 F.3d 101 (9th Cir. 2016); Washington All. of Tech. 

Workers v. U.S. Dep’t of Homeland Sec., 74 F. Supp. 3d 247 (D.D.C.2014); Save 

Jobs USA v. U.S. Dep’t of Homeland Sec., 942 F.3d 504 (D.C. Cir. 2019); Matter 

of Silva-Trevino, 26 I. & N. Dec. 826 (B.I.A. 2016); and Matter of C-T-L-, 25 I. & 

N. Dec. 341 (B.I.A. 2010). 

  

 

 

1  No counsel for a party in this case authored this brief in whole or in part, 

and no such counsel or party made a monetary contribution intended to fund the 

preparation of this brief. No person other than amicus curiae, its members, or its 

counsel made a monetary contribution to the preparation or submission of this 

brief. 
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INTRODUCTION 

IRLI respectfully submits that the Court should grant rehearing en banc to 

correct fundamental legal errors in the motions panel’s decision that will otherwise 

undermine immigration enforcement as directed by Congress. Congress has 

charged the Department of Homeland Security (“DHS”) with the responsibility of 

enforcing the immigration laws. See 8 U.S.C. § 1103(a)(1) (the DHS Secretary 

“shall be charged with the administration and enforcement of this chapter and all 

other laws relating to the immigration and naturalization of aliens”).  

The Immigration and Nationality Act (“INA”) sets forth several clear 

statutory directives relating to enforcement actions that must be taken with respect 

to criminal aliens. The motions panel either overlooked or misinterpreted these 

statutory directives in ruling that the DHS has unreviewable discretion to decide 

when to remove someone. In light of this Administration’s ongoing abdication of 

its duty to enforce the nation’s immigration laws and the resulting wave of illegal 

aliens coming across the southwest border, this case involves a question of 

exceptional importance: whether the Executive Branch has the discretion to ignore 

the classes of aliens that Congress has determined should be removed. 

  

Case: 21-40618      Document: 00516055431     Page: 7     Date Filed: 10/14/2021



3 

ARGUMENT 

I. The Motions Panel Overlooked Statutory Directives on When Executive 

Branch Officials Must Initiate Removal Proceedings Against Criminal 

Aliens 

 

The INA establishes a comprehensive and uniform immigration system 

governing who may enter and remain in the United States. Congress specified 

many classes of aliens who are removable from the United States, including aliens 

who enter illegally, commit certain crimes, violate the terms of their status (visa 

overstays), obtain admission through fraud or misrepresentation, vote unlawfully, 

become a public charge, and whose work would undermine wages or working 

conditions of American workers. See generally 8 U.S.C. §§ 1182(a), 1227(a). By 

merely defining the various classes of removable aliens and establishing the system 

by which such aliens may be ordered removed, see 8 U.S.C. § 1229a (establishing 

removal proceedings), Congress generally left the determination of whether to seek 

removal of specific aliens in the discretion of the DHS. In addition, Congress has 

provided for various forms of discretionary relief, such as asylum, cancellation of 

removal, and adjustment of status. Thus, it is fair to say, as the motions panel did, 

“‘[a] principal feature of the removal system is the broad discretion exercised by 

immigration officials.’” Stay Op. at 5 (quoting Arizona v. United States, 567 U.S. 

387, 396 (2012)).  
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Congress did not, however, leave such discretion unbounded. As Appellees 

argue in their petition for rehearing en banc, Congress singled out at least two 

classes of aliens against whom mandatory detention is specified—criminal aliens 

under section 1226(c) and every alien who has been ordered removed under 

section 1231(a)(2).2 See Pet. at 4-10. The motions panel dodged Supreme Court 

precedent recognizing that detention of aliens under sections 1226(c) and 

1231(a)(2) is mandatory by reframing the question as whether immigration 

officials retain discretion to initiate removal proceedings against such aliens in the 

first place. Stay Op. at 7, 9. Indeed, the motions panel framed the “central merits 

issue” as “whether Congress has interfered with immigration officials’ traditional 

discretion to decide when to remove someone.” Id. at 5.3  

In reaching the conclusion that there was no such congressional 

“interference,” the motions panel found it “quite telling” that nobody had “cited a 

single Supreme Court case requiring law enforcement … to bring charges against 

 

 

2  There is another class of alien whose detention is mandated under the 

INA: illegal aliens apprehended at the border. See generally 8 U.S.C. § 1225(b).  
3  The panel’s framing of the issue assumes that the Executive Branch has 

unfettered discretion to set immigration policy absent interference by Congress. 

But Congress has primacy over setting immigration policy. Galvan v. Press, 347 

U.S. 522, 531 (1954) (“Policies pertaining to the entry of aliens and their right to 
remain here are . . . entrusted exclusively to Congress . . . .”). Accordingly, this 

Court’s task is “merely to ascertain the intention of Congress.” Ng Fung Ho v. 

White, 259 U.S. 276, 280 (1922). 
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an individual or group of individuals. Stay Op. at 8. But the motions panel 

overlooked two provisions in the INA that mandate the initiation of removal 

proceedings against criminal aliens.  

Section 1228(a)(3)(A) requires the initiation of removal proceedings against 

aliens who have been convicted of an aggravated felony. 8 U.S.C. § 1228(a)(3)(A) 

(stating that the DHS “shall provide for the initiation and, to the extent possible, 

the completion of removal proceedings, and any administrative appeals thereof, in 

the case of any alien convicted of an aggravated felony before the alien’s release 

from incarceration for the underlying aggravated felony.”). And, although there is 

no Supreme Court precedent analyzing this provision in depth, the Court has 

observed that any alien who has been convicted of an aggravated felony “faces 

expedited removal proceedings.” Torres v. Lynch, 136 S. Ct. 1619, 1623 (2016) 

(citing 8 U.S.C. § 1228(a)(3)(A)). 

The merits panel also overlooked section 1229(d)(1), which states:  “In the 

case of an alien who is convicted of an offense which makes the alien deportable, 

the Attorney General shall begin any removal proceeding as expeditiously as 

possible after the date of the conviction.” 8 U.S.C. § 1229(d)(1) (emphasis added). 

Section 1227(a)(2) defines all deportable offenses and designates a class of 

criminal aliens who must be detained under section 1226(c).  

Case: 21-40618      Document: 00516055431     Page: 10     Date Filed: 10/14/2021



6 

These two provisions establish the very congressional “interference” that the 

motions panel sought but could not find, and the supposed absence of any such 

“interference” underlies the panel’s determination that the enforcement decisions 

governed by the memoranda are committed to agency discretion. Because the 

panel decision overlooked at least two congressional directives that cabin DHS’s 

enforcement discretion, rehearing is warranted.  

II. The Motions Panel Misinterpreted the Statutory Directives Governing 

the Detention of Criminal Aliens 

 

The motions panel erred in applying Town of Castle Rock v. Gonzales, 545 

U.S. 748 (2005), to this case for at least two reasons. First, in Castle Rock, the 

Court merely concluded that the “respondent did not, for purposes of the Due 

Process Clause, have a property interest in police enforcement of the restraining 

order against her husband.” 545 U.S. at 768. In other words, the Court rejected the 

respondent’s claim that she had a personal entitlement to police enforcement of her 

restraining order such that it constituted a protected property interest under the 

14th amendment. Id. at 766. Here, in contrast, the district court did not grant such 

an individualized entitlement, but instead issued an injunction preventing DHS 

from adopting enforcement priorities that conflict with the policies set forth by 

Congress. 

Second, even if Castle Rock were directly applicable, it would not save 

DHS’s enforcement priorities memoranda. Here, instead of reminding immigration 

Case: 21-40618      Document: 00516055431     Page: 11     Date Filed: 10/14/2021



7 

officers of congressional directives while encouraging officers to focus on high-

priority classes of aliens, DHS instituted a policy that prevents immigration 

officers from taking, without preapproval, the very enforcement actions mandated 

by Congress. This would be akin to a mayor informing police officers in Castle 

Rock that they cannot enforce a restraining order absent preapproval from the 

mayor’s office, a preapproval that is rarely and belatedly granted. In other words, it 

is the DHS memoranda that constrain the discretion of immigration officers who 

have been granted authority to exercise such discretion by statute.  

The INA establishes the powers of immigration officers, which include the 

authority to take certain actions without warrant, to administer oaths and take 

evidence, and to detain aliens in specified situations. See 8 U.S.C. § 1357. The 

applicable regulations grant certain authorized immigration officers the “[p]ower 

and authority to interrogate[;] [to] patrol the border[;] to arrest[;] to conduct 

searches[;] to execute warrants[;] [and] to carry firearms.”  8 C.F.R. § 287.5. 

Authorized officers are those “who have successfully completed basic immigration 

law enforcement training” and generally include: 

border patrol agents; air and marine agents; special agents; deportation 

officers; CBP officers; immigration enforcement agents; supervisory 

and managerial personnel who are responsible for supervising the 

activities of those officers listed in this paragraph; and immigration 

officers who need the authority to arrest persons under [8 U.S.C. § 

1357(a)(4)] in order to effectively accomplish their individual missions 

and who are designated, individually or as a class, by the Commissioner 
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of CBP, the Assistant Secretary/Director of ICE, or the Director of the 

USCIS. 

 

8 C.F.R. § 287.5(c).   

Thus, immigration officers, who previously had the authority to interrogate 

and arrest aliens designated as removable by Congress, have been stripped of such 

discretion by the DHS memoranda, not the district court’s preliminary injunction. 

The injunction merely freed immigration officers of the constraints on their 

discretion established by the DHS memoranda.  

III. The Court Should Grant Rehearing En Banc Even If The Motions 

Panel Decision is Nonbinding 

 

This Court generally states that a motions panel decision is nonbinding, see 

Cimino v. Raymark Indus., 151 F.3d 297, 311 n.26 (5th Cir. 1998), but the Court 

should not let that fact weigh against rehearing en banc. Here, the motions panel 

decision is both published and, as demonstrated above, legally erroneous, and the 

merits panel may never issue a corrective opinion because the case may be 

rendered moot by the pending termination of the January and February Memos in 

late November. Even if it is nonbinding, “a Fifth Circuit motions panel guidance is 

undeniably persuasive” to other courts. Johnson v. Ardoin, 2019 U.S. Dist. LEXIS 

156562, *5, 2019 WL 4318487 (M.D. La. Sept. 12, 2019) (unpublished). The 

Court should grant rehearing en banc to correct the errors noted above and in the 

petition for rehearing. 
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CONCLUSION 

For the foregoing reasons, the Court should grant the petition for rehearing 

en banc. 

DATED: October 14, 2021 Respectfully submitted, 
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